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(D) Any individual who, as part of his
duties or employment with any person
described in (A), (B), or (C) of this sub-
division, performs services which assist
in the preparation of, or assist in pro-
viding auxiliary services in connection
with the preparation of, a tax return.
For example, assume that a bank is a
tax return preparer within the meaning
of (A) of this subdivision and it em-
ploys one individual to solicit the nec-
essary tax return information for the
preparation of a tax return and another
individual to prepare the return on the
basis of the information that is fur-
nished. Under these circumstances,
both employees are tax return pre-
parers. Also, for example, a secretary
to a tax return preparer who types or
otherwise works on returns prepared by
the preparer is a tax return preparer.

(ii) A person is engaged in the busi-
ness of preparing tax returns as de-
scribed in subdivision (i)(A) of this sub-
paragraph if, in the course of his busi-
ness, he holds himself out to taxpayers
as a person who prepares tax returns,
whether or not tax return preparation
is his sole business activity and wheth-
er or not he charges a fee for such serv-
ices.

(iii) A person is engaged in the busi-
ness of providing auxiliary services in
connection with the preparation of tax
returns as described in subdivision
(i)(B) of this subparagraph if, in the
course of his business, he holds himself
out to tax return preparers or to tax-
payers as a person who performs such
auxiliary services, whether or not pro-
viding such auxiliary services is his
sole business activity and whether or
not he charges a fee for such services.
For example, a person part or all of
whose business is to provide a comput-
erized tax return processing service
based on tax return information fur-
nished by another person is a tax re-
turn preparer.

(iv) A tax return preparer described
in subdivision (i)(C) of this subpara-
graph includes any person who—

(A) For remuneration but not in the
course of a business prepares a tax re-
turn for another person, or

(B) For remuneration and on a casual
basis helps a relative, friend, or other
acquaintance to prepare the latter’s
tax return.
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(v) A person is not a tax return pre-
parer merely because he leases office
space to a tax return preparer, fur-
nishes credit to a taxpayer whose tax
return is prepared by a tax return pre-
parer, or otherwise performs some serv-
ice which only incidentally relates to
the preparation of tax returns. For ex-
ample, assume that a tax return pre-
parer contracts with a department
store for the rental of space in the
store, and that the store advertises
that taxpayers who use the tax return
preparation service may charge the
cost of having their tax return pre-
pared to their charge account with the
department store. Under such cir-
cumstances, the department store is
not a tax return preparer.

(3) Tax return information. The term
“tax return information’” means any
information, including but not limited
to a taxpayer’s name, address, or iden-
tifying number, which is furnished in
any form or manner by a taxpayer for,
or in connection with, the preparation
of a tax return of such taxpayer. Infor-
mation furnished by a taxpayer in-
cludes information which is furnished
on behalf of the taxpayer by any per-
son; for example, any person required
under section 6012 to make a return for
such taxpayer, such as a guardian for a
minor, by a duly authorized agent for
his principal, by a fiduciary for an es-
tate or trust, or by a receiver, trustee
in bankruptcy, or assignee for a cor-
poration.

[T.D. 7310, 39 FR 11538, Mar. 29, 1974]

§301.7216-2 Disclosure or use without
formal consent of taxpayer.

(a) Disclosure pursuant to other provi-
sions of Internal Revenue Code. The pro-
visions of section 7216(a) and §301.7216—
1 shall not apply to any disclosure of
tax return information if such disclo-
sure is made pursuant to any other pro-
vision of the Code or the regulations
thereunder. Thus, for example, the pro-
visions of such sections do not apply to
a disclosure pursuant to section 7269 to
an officer or employee of the Internal
Revenue Service of information con-
cerning the estate of a decedent or a
disclosure pursuant to section 7602 to
an officer or employee of the Internal
Revenue Service of books, papers,
records, or other data which may be
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relevant to the liability of any person
for the income tax.

(b) Disclosure or use of information in
the case of related taxpayers. (1) A tax
return preparer may use, in preparing a
tax return of a second taxpayer, and
may disclose to such second taxpayer
in the form in which it appears on such
return, any tax return information
which the preparer obtained from a
first taxpayer if—

(i) The second taxpayer is related to
the first taxpayer within the meaning
of subparagraph (2) of this paragraph
(a),

(ii) The first taxpayer’s tax interest
in such information is not adverse to
the second taxpayer’s tax interest in
such information, and

(iii) The first taxpayer has not ex-
pressly prohibited such disclosure or
use.

(2) For purposes of subparagraph
(1)(i) of this paragraph (a), one tax-
payer is related to another taxpayer if
they have any one of the following re-
lationships: husband and wife, child
and parent, grandchild and grand-
parent, partner and partnership, trust
or estate and beneficiary, trust or es-
tate and fiduciary, corporation and
shareholder, or members of a con-
trolled group of corporations as defined
in section 1563.

(3) See §301.7216-3(a)(3) for disclosure
or use of tax return information of the
taxpayer in preparing the tax return of
a second taxpayer where the require-
ments of this paragraph are not satis-
fied.

(c) Disclosure pursuant to an order of a
court or a Federal or State agency. The
provisions of section 7216(a) and
§301.7216-1 do not apply to any disclo-
sure of tax return information if such
disclosure is made pursuant to any one
of the following documents:

(1) The order of any court of record,
Federal, State, or local, or

(2) A subpoena issued by a grand jury,
Federal or State, or

(3) An administrative order, demand,
summons or subpoena which is issued
in the performance of its duties by—

(i) Any Federal agency, or

(ii) A State agency, body, or commis-
sion charged under the laws of the
State or a political subdivision of the
State with the licensing, registration,
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or regulation of tax return preparers.
Information must be clearly identified
in the document in order to be dis-
closed under this paragraph (c).

(d) Disclosure for use in revenue inves-
tigations or court proceedings. A tax re-
turn preparer may disclose tax return
information (1) to his attorney, or to
an employee of the Internal Revenue
Service, for use in connection with an
investigation of such tax return pre-
parer conducted by the Internal Rev-
enue Service or (2) to his attorney, or
to any officer of a court, for use in con-
nection with proceedings involving
such tax return preparer before the
court, or before any grand jury which
may be convened by the court.

(e) Certain disclosure by attorneys and
accountants. The provisions of section
7216(a) and §301.7216-1 do not apply to
any disclosure of tax return informa-
tion permitted by this paragraph (e).

(1) A tax return preparer who is law-
fully engaged in the practice of law or
accountancy and prepares a tax return
for a taxpayer may use the tax return
information of the taxpayer, or dis-
close such information to another em-
ployee or member of the preparer’s law
or accounting firm who may use it, to
render other legal or accounting serv-
ices to or for such taxpayer. Thus, for
example, a lawyer who prepares a tax
return for a taxpayer may use the tax
return information of the taxpayer for,
or in connection with, rendering legal
services, such as estate planning or ad-
ministration, or preparation of trial
briefs or trust instruments, for the tax-
payer or the estate of the taxpayer; or
if another member of the same firm
renders the other legal services for the
taxpayer, the lawyer who prepared the
tax return may disclose the tax return
information to that other member for
use in rendering those services for the
taxpayer. In further illustration, an ac-
countant who prepares a tax return for
a taxpayer may use the tax return in-
formation, or disclose it to another
member of the firm for use, for, or in
connection with, the preparation of
books of account, working papers, or
accounting statements or reports to or
for the taxpayer. Further, in the nor-
mal course of rendering such legal or
accounting services to or for the tax-
payer, the attorney or accountant
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may, with the express or implied con-
sent of the taxpayer, make such tax re-
turn information available to third
parties, such as stockholders, manage-
ment, suppliers, or lenders.

(2) A tax return preparer who is law-
fully engaged in the practice of law or
accountancy and prepares a tax return
for a taxpayer may (i) take such tax re-
turn information into account, and
may act upon it, in the course of per-
forming legal or accounting services
for a client other than the taxpayer or
(ii) disclose such information to an-
other employee or member of the pre-
parer’s law or accounting firm to en-
able that other employee or member to
take the information into account, and
act upon it, in the course of performing
legal or accounting services for a client
other than the taxpayer, when such in-
formation is or may be relevant to the
subject matter of such legal or ac-
counting services for the other client
and its consideration by those per-
forming the services is necessary for
the proper performance by them of
such services. In no event, however,
may such tax return information be
disclosed to a person who is not an em-
ployee or member of the law or ac-
counting firm unless such disclosure is
exempt from the application of section
7216(a) and §301.7216-1 by reason of an-
other provision, other than this para-
graph, of §301.7216-2 or §301.7216-3.

(3) The application of this paragraph
may be illustrated by the following ex-
amples:

Example 1. A, a member of an accounting
firm, renders an opinion on a financial state-
ment of M Corporation that is part of a reg-
istration statement filed with the Securities
and Exchange Commission. After the filing
of such registration statement, but before its
effective date, B, a member of the same ac-
counting firm, prepares an income tax return
for N Corporation. In the course of preparing
such income tax return, B discovers that N
does business with M and concludes that in-
formation he is given by N should be consid-
ered by A to determine whether the financial
statement reported on by A contains an un-
true statement of material fact or omitted
to state a material fact required to keep the
statement from being misleading. B discloses
to A the tax return information of N for this
purpose. A determines that there is an omis-
sion of material fact and that an amended
statement should be filed. A so advises M
and the Securities and Exchange Commis-
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sion. A explains that the omission was re-
vealed as a result of confidential information
which came to A’s attention after the state-
ment was filed, but A does not disclose the
identity of the taxpayer or the tax return in-
formation itself. Section 7216(a) and
§301.7216-1 do not apply to the foregoing dis-
closure of N’s tax return information by B to
A and the use of such information by A in
advising M and the Securities and Exchange
Commission of the necessity for filing an
amended statement. Section 7216(a) and
§301.7216-1 would apply to a disclosure of N’s
tax return information to M or to the Secu-
rities and Exchange Commission unless such
disclosure is exempt from the application of
section 7216 (a) and §301.7216-1 by reason of
another provision of either §301.7216-2 or
§301.7216-3.

Example 2. A, a member of an accounting
firm, is conducting an audit of M Corpora-
tion, and B, a member of the same account-
ing firm, prepares an income tax return for
D, an officer of M. In the course of preparing
such return, B obtains information from D
indicating that D, pursuant to an arrange-
ment with a supplier doing business with M,
has been receiving from the supplier, a per-
centage of the amounts which the supplier
invoices to M. B discloses this information
to A who, acting upon it, searches in the
course of the audit for indications of such a
kickback scheme. As a result, A discovers in-
formation from audit sources which also, but
independently, indicates the existence of
such a scheme. Without revealing the tax re-
turn information A has received from B, A
brings to the attention of officers of M the
audit information indicating the existence of
the kickback scheme. Section 7216(a) and
§301.7216-1 do not apply to the foregoing dis-
closure of D’s tax return information by B to
A, the use by A of such information in the
course of the audit, and the disclosure by A
to M of the audit information indicating the
existence of the kickback scheme. See also
§301.7216-2(j). Section 7216(a) and §301.7216-1
would apply to a disclosure to M, or to any
other person not an employee or member of
the accounting firm, of D’s tax return infor-
mation furnished to B.

(f) Corporate fiduciaries. A trust com-
pany, trust department of a bank, or
other corporate fiduciary which pre-
pares a tax return for a taxpayer to or
for whom it renders fiduciary, invest-
ment, or other custodial or manage-
ment services may (1) disclose or use
the tax return information of such tax-
payer in the ordinary course of ren-
dering such services to or for the tax-
payer or (2), with the express or im-
plied consent of the taxpayer, make
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such information available to the tax-
payer’s attorney, accountant, or in-
vestment advisor.

(g) Disclosure to taxpayer’s fiduciary. If
after furnishing tax return information
to a tax return preparer the taxpayer
dies or becomes incompetent, insol-
vent, or bankrupt, or his assets are
placed in conservatorship or receiver-
ship, the tax return preparer may dis-
close such information to the duly ap-
pointed fiduciary of the taxpayer or his
estate, or to the duly authorized agent
of such fiduciary.

(h) Disclosure by tax return preparer to
tar return processor. A tax return pre-
parer may disclose tax return informa-
tion of a taxpayer to another tax re-
turn preparer described in §301.7216—
1(b)(2)(1)(B) for the purpose of having
the second tax return preparer transfer
that information to, and compute the
tax liability on, a tax return of such
taxpayer by means of electronic, me-
chanical, or other form of tax return
processing service.

(i) Disclosure by one officer, employee,
or member to another officer, employee, or
member. An officer, employee, or mem-
ber of a tax return preparer may trans-
fer any tax return information to an-
other officer, employee, or member of
the same tax return preparer for the
purpose of performing services which
assist in the preparation of, or assist in
providing auxiliary services in connec-
tion with the preparation of, the tax
return of a taxpayer by or for whom
the information was furnished.

(j) Identical information obtained from
other sources. The provisions of section
7216(a) and §301.7216-1 shall not apply
to the disclosure or use by a tax return
preparer of information which is iden-
tical to any tax return information
which has been furnished to him if such
identical information was obtained
otherwise than in connection with the
preparation of, or providing auxiliary
services in connection with the prepa-
ration of, a tax return.

(k) Disclosure or use of information in
preparation or audit of State returns. The
provisions of section 7216(a) and
§301.7216-1 shall not apply to the dis-
closure or use by any tax return pre-
parer of any tax return information in
the preparation or audit of, or in con-
nection with the preparation or audit
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of, any tax return or declaration of es-
timated tax required of the taxpayer
under the law of any State or political
subdivision therefor, of the District of
Columbia, or of any possession of the
United States.

(1) Retention of records. A tax return
preparer may retain tax return infor-
mation of a taxpayer, including copies
of tax returns or data processing tapes
prepared on the basis of such tax re-
turn information, and may use such in-
formation in connection with the prep-
aration of other tax returns of the tax-
payer or in connection with an audit
by the Internal Revenue Service of any
tax return. The provisions of paragraph
(m) of this section respecting the
transfer of a taxpayer list apply also to
the transfer of any records and related
workpapers to which this paragraph
applies.

(m) Lists for solicitation of taxr return
business. Any tax return preparer may
compile and maintain a separate list
containing the names and address of
taxpayers whose tax returns he has
prepared or processed. This list may be
used by the compiler solely to contact
the taxpayers on the list for the pur-
pose of offering tax information or ad-
ditional tax return preparation serv-
ices to such taxpayers. The compiler of
the list may not transfer the taxpayer
list, or any part thereof, to any other
person unless such transfer takes place
in conjunction with the sale or other
disposition of the tax return prepara-
tion business of such compiler. A per-
son who acquires a taxpayer list, or a
part thereof, in conjunction with such
a sale or other disposition shall be sub-
ject to the provisions of this paragraph
with respect to such list as if he had
been the compiler of such list. The
term ‘‘list”’, as used in this paragraph,
includes any record or system whereby
the names and addresses of taxpayers
are retained.

(n) Disclosure to report the commission
of a crime. The provisions of section
7216(a) and §301.7216-1 do not apply to
the disclosure of any tax return infor-
mation to the proper Federal, State or
local official in order, and to the ex-
tent necessary, to inform the official of
activities which may constitute, or
may have constituted, a violation of
any criminal law. In addition, such a
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disclosure made in the bona fide but
mistaken belief that the activities con-
stituted a violation of criminal law is
not subject to section 7216(a) and
§301.7216-1.

(o) Disclosure or use of information for
quality or peer reviews. The provisions of
section 7216(a) and §301.7216-1 do not
apply to any disclosure of tax return
information permitted by this para-
graph (o) made after December 28, 1990.
Tax return information may be dis-
closed for the purpose of a quality or
peer review to the extent necessary to
accomplish the review. A quality or
peer review is a review that is under-
taken to evaluate, monitor, and im-
prove the quality and accuracy of a tax
return preparer’s tax preparation, ac-
counting or auditing services. A qual-
ity or peer review may be conducted
only by attorneys, certified public ac-
countants, enrolled agents, and en-
rolled actuaries who are eligible to
practice before the Internal Review
Service. See Department of the Treas-
ury Circular 230, 31 CFR part 10. Disclo-
sure of tax return information is also
authorized to persons who provide ad-
ministrative or support services to an
individual who is conducting a quality
or peer review under this paragraph (o),
but only to the extent necessary for
the reviewer to conduct the review.
Tax return information gathered in
conducting a review may be used only
for purposes of a review. No tax return
information identifying a taxpayer
may be disclosed in any evaluative re-
ports or recommendations that may be
accessible to any person other than the
reviewer or the preparer being re-
viewed. The preparer being reviewed
shall maintain a record of the review
including the information reviewed and
the identity of the persons conducting
the review. After completion of the re-
view, no documents containing infor-
mation that may identify any taxpayer
by name or identification number may
be retained by a reviewer or by the re-
viewer’s administrative or support per-
sonnel. Any person (including adminis-
trative and support personnel) receiv-
ing tax return information in connec-
tion with a quality or peer review is a
tax return preparer for purposes of sec-
tions 7216(a) and 6713(a).
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(p) Disclosure of tax return information
due to a tax return preparer’s incapacity
or death. The provisions of section
7216(a) and §301.7216-1 do not apply to
any disclosure of tax return informa-
tion permitted by this paragraph (p)
made after December 28, 1990. In the
event of incapacity or death of a tax
return preparer, disclosure of tax re-
turn information may be made for the
purpose of assisting the tax return pre-
parer or his legal representative (or the
representative of a deceased preparer’s
estate) in operating the business. Any
person receiving tax return informa-
tion under the provisions of this para-
graph (p) is a tax return preparer for
purposes of sections 7216(a) and 6713(a).

[T.D. 7310, 39 FR 11539, Mar. 29, 1974, as
amended by T.D. 7676, 45 FR 11471, Feb. 21,
1980; T.D. 7780, 45 FR 49547, July 25, 1980; T.D.
7948, 49 FR 8602, Mar. 8, 1984; T.D. 8383, 56 FR
66996, Dec. 27, 1991; 57 FR 12, Jan 2, 1992; T.D.
8427, 57 FR 37085, Aug. 18, 1992]

§301.7216-3 Disclosure or wuse only
with formal consent of taxpayer.

(a) Written consent to use or
disclosure—(1) Solicitation of other busi-
ness. (i) If a tax return preparer has ob-
tained from the taxpayer a consent de-
scribed in paragraph (b) of this section,
he may use the tax return information
of such taxpayer to solicit from the
taxpayer any additional current busi-
ness, in matters not related to the In-
ternal Revenue Service, which the tax
return preparer provides and offers to
the public. The request for such con-
sent may not be made later than the
time the taxpayer receives his com-
pleted tax return from the tax return
preparer. If the request is not granted,
no follow up request may be made. This
authorization to use the tax return in-
formation of the taxpayer does not
apply, however, for purposes of facili-
tating the solicitation of the tax-
payer’s use of any services or facilities
furnished by a person other than the
tax return preparer, unless such other
person and the tax return preparer are
members of the same affiliated group
within the meaning of section 1504.
Thus, for example, the authorization
would not apply if the other person is a
corporation which is owned or con-
trolled directly or indirectly by the
same interests which own or control
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